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Amicus curiae El Paso County Water Improvement District No. 1 (“EPCWID”) files this

brief in response to the State of Texas’s Request for a Judicial Declaration to Confirm the Legal

Issues Previously Decided and Motion in Limine to Exclude the Introduction of Evidence Thereon

(Dec. 26, 2018) (“Texas Law of the Case Motion”). The Texas Law of the Case Motion should be

granted. EPCWID files this response in support of the arguments and relief requested therein.

I. Background.

EPCWID is one of two beneficiaries of the Rio Grande Reclamation Project (“Rio Grande

Project” or “the Project”), a federal interstate reclamation project which serves as the vehicle for

delivery of the water apportioned to Texas under the Rio Grande Compact. Act of May 31, 1939,

ch. 155, 53 Stat. 785. EPCWID incorporates in full the Background section set forth in its response

to the United States’ Motion for Judgment on the Pleadings Against New Mexico’s Counterclaims

2, 3, 5, 6, 7 8 and 9 (Dec. 21, 2018) (“U.S. Motion”) and Memorandum of Points and Authorities

in Support of the U.S. Motion (Dec. 21, 2018) (“Memorandum in Support of U.S. Motion”), filed

this same date (“EPCWID Response to U.S. Motion”).

II. EPCWID agrees with Texas that the First Special Master Report decided certain
legal issues that should not be relitigated.

Texas identifies five legal issues that were decided in the First Interim Report of the Special

Master (Feb. 9, 2017) (“First Special Master Report”) and should not be subject to re-litigation.

See Texas Law of the Case Motion, 7-12. EPCWID agrees these legal issues were decided by the

Special Master and ultimately adopted by the Court. The Supreme Court expressly agreed with

the first of these legal determinations in Texas v. New Mexico, 583 U.S. ____, 138 S. Ct. 954

(2018). The First Special Master Report concluded “that the structure of the 1938 Compact

integrates the Project wholly and completely.” Texas Law of the Case Motion, 7. The Supreme

Court found that “the Compact is inextricably intertwined with the Rio Grande Project and the
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Downstream Contracts.” Texas v. New Mexico, 138 S. Ct. at 959. Texas’s proposed first legal

determination must be considered law of the case based on both the First Special Master Report

and the Supreme Court’s opinion. The remaining issues identified in the Texas Law of the Case

Motion also were determined by the Supreme Court in its rulings on New Mexico’s motions to

dismiss, are law of the case for purposes of this action, and should not be subject to further

litigation.

III. The law of the case doctrine or the rule of mandate, and New Mexico’s specific
concessions, prevent relitigation of issues decided by the Supreme Court or
conceded by New Mexico.

Legal issues that have been decided by the Supreme Court, factual findings made by the

Court or by the Special Master and adopted by the Court, and statements by the parties that resolve

any legal dispute, should not be relitigated. The Supreme Court’s opinion is binding on the parties

and the Special Master, and issues decided thereon constitute the law of the case. See Texas Law

of the Case Motion, 16-22. The Court overruled New Mexico’s exception that the legal rationale

and factual conclusions of the Special Master be rejected. See id. at 25-26. The First Special Master

Report’s legal rationale and factual conclusions cannot be separated from his recommendation that

New Mexico’s motion to dismiss the Texas Complaint be denied. To the extent there are any

questions regarding the specifics or import of any of the Special Master’s conclusions such

questions should be addressed by the Special Master as this matter proceeds.

As the Texas Law of the Case Motion correctly argues, New Mexico has made a number

of concessions in briefing and/or oral argument to both the Supreme Court and the Special Master.

See Texas Law of the Case Motion, 24-27. EPCWID underscores that New Mexico has made

factual concessions, to which it should be bound. Cf. Nat’l Aeronautics & Space Admin. v. Nelson,

562 U.S. 134, 163 (2011) (Scalia, J., concurring) (“We are not bound by a litigant’s concession on

an issue of law.”).
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EPCWID agrees with the Texas Law of the Case Motion that the introduction of evidence

on the issues already decided by the Court or party concession should be prohibited. See Texas

Law of the Case Motion, 27-29 (motion in limine).

IV. Conclusion.

The State of Texas’s Request for a Judicial Declaration to Confirm the Legal Issues

Previously Decided and Motion in Limine to Exclude the Introduction of Evidence Thereon should

be granted in full.

Respectfully submitted,

/s/ Maria O’Brien
Maria O’Brien*
Sarah M. Stevenson
Modrall, Sperling, Roehl, Harris & Sisk, P.A.
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mobrien@modrall.com
*Counsel of Record

February 28, 2019
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